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SUMMARY

The N~w York City Department of Telecommunications and Energy (tlCity of

New York lt or ItCitylt) specifically recommends the folJowing in addition to our previously

filed comments in this proceeding:

• The Commission should implement the proposed short-tenn measures. as
modified by the City's prior recommendations. in accordance with the timetable
described in the NPRM.

• The Commission should prohibit cable television operators from charging
~ubscribers separately for the installation of supplemental equipment needed to correct
incompatibilities between the cable system and consumer equipment that are caused by
the operator's security system.

• The Commission should prohibit cable systems from scrambling any signal
c,lrried on the basic service tier. and only operators who were scrambling the basic
tier on the effective date of the 1992 Cable Act should be permitted to continue
scrambling during the pendency of 8 waiver request.

• With regard to long-term meaRures, the CommisAion should consider extending
the effective date of any proposals for new equipment 10 anow for participation within
the Cable-Consumer glectronicR Compatibility Advisory Group (nCAG") of additional
interested parties~ and to allow the Commission ample time to consider fully the
ramifications of any new standards it may promulgate.

• 1110 Commission should ensure. if possible. that only security functions be
reserved to system equipment provided by the cable operator.

• The Commi:..~on should require cable operators to provide component
dc.~cr8mblers/decoders for all subscriber equipment with a Decoder Interface
connector, and not allow separate charges for the equipment or its installation.

The City beHoves that the current proceeding Is a critical one for consumers,

cable television opcratorH. equipment manufacture~. and retailers. We therefore respectfully

urge tho Commission to c..'Onsider fully tho interests of the publiC and other parties who have

not been inclUded Within the Compatibility Advisory Group.

u
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REPLY COMMENTS OF THE NEW YORK CITY
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The New York City Department of Telecommunications and Energy ("City of

New York" or "Cityll) submits the.lIe reply comments in response to various comments filed

on January 25, 199A, concerning the Fedoral Communications Commission's (-'FCC" or

"Commissionll
) Notice of Proposed Rule Making (tlNPRM M or IINotice")l in the above-

captioned proceeding.

I Implementation of Se&tion 17 of the Cable TelevisIon Consumer Protection an6
~Act of 1992 -- Compatibility Between Cable S)'stom§ and Consumer E~rpnics.
adopted November 10, J993 (PCC 93-495) (hereinafter "NPRM It

).
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1. INTRODUCTION

Section ]7 of the Cable Television Consumer Protection and Competition Act

of 1992 ("1992 Cable Actlf)Z stnte~ the congresf;ional finding that "cable operaton: should us;e

tcchnologic~ that wiII prevent signal theft while permitting consumers to benefit from" the

advanced features found in modem television receivers and video cassette recorders. J The

legislative intent is to balance the cable operators' legitimate security interests with the

puhlic's interest in securing the full value of their electronic equipment.

In regulating the cable operators' use of technologies that interfere with the

functions of suh:lcribcrs' television receivers or video cassette recorders, the 1992 Cable Act

confers upon the Commission broad authority to "detennine whether and, if liO, under what

circumstmce.s to permit cable systems to scramble or encrypt signals or to restrict cable

systems in the manner in which they encrypt or scramble signals. II~ Congress, apparently,

\vas aware that the most significant compatibility problems ariso due to signa) scrambling

security systems used by cable operaters. and the concomitant usc of sot-top

convener/dcBcrambJers whose tuner,; currently provide only a single output channel and are

capable of descrambling only one channel at a time. 5

The City beHev~ that the Commission should implement the proposed short-

2 Cable Television Consumer Protection and Competition Act of 1992 (111992 Cable
Act"), Pub. L. No. ]02-385, 106 Stat. ]460. § ],. oodifie4 8147 U.S.C. § SMA (adding a
new Section 624A to the Communications Act of 1934).

.1 hI.. 47 U.S.C. § 544(a)(3) (1993L

~ 47 U.S.C. § 544A(b)(2).

5 This conclusion is confirmed in the Commission's report to Congress concerning
compatibility issues. which was compiled with extenRive inter-industry cooperdUon.~
~poet IQ CQn~css On MCAns for As.,udn, CpmpatibilitY Between Cable Systems and
CQIlsumer Electronics EQuipment, adoptc.d October 5. 1993 ("Compatibility Report"), at 31.
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term ll1easures, as modified by the City's prior racommendations,6 in accordance with the

timetable dc~cribed in the NPRM. 7 With regard to long-tenn measures, however, the City

recommend~ that the Commission consider a limited extension of the effective date of

proposals for new equipment to allow for participation within the Cable-Consumer

Electrofli<.~~ Compatibility Advisory Group (nCAG") of additional intere.~tcd parties, and to

allow the Commjs~ion ample time 10 consider fuJly the ramifications of any new standards it

may promulgate.

We note that although more than twenty-five parties submitted comments in

response to the NPRM, only the City of New York primarily sought to represent. the

<.~onsumars' int.erest. The City respectfully recommends that the Commission carefully

consid~r ~uch interests, which may not have received adequate 1reatment in the submissions

of other parties who have significant pecuniary interests in the ruleR ultimat.ely to be adopted

by the Commission.

IT. DIaC\1SSIQN

A. rroposals fur gx;st;ni Eq},l.ipmew

1. Cable television opOl'ators should be prohibited from charging subscribers

separately fo.. the installation of supplemental equipment needed to correct

hlcompatlbllltlClJ between the cable system and consumer equipment.

Many cable system operators choose to encrypt <i&... scramble) their signals

rather than employ other security methods because enoryption is the slate-of-the--art cable

6 ~ Comments of the New York City Department of Tclecommunications and Energy,
dated Jan. 25. 1994 in ET Docket No. 93..7. ImplM}Mtaticm of Sgcdon 17 of thQ Cable
Telcvhdon Cons.umer ProtKlfon BOd Competition Act of 1922 ... CompllibiJity Between
Cable Systems. Dnd Consumer EIQCtronica ("Eguipment Compatibility").

, NPRM at para. J7.
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television security system,R and has provided operators with significant benefits that include

increased penetration levels. Moreover, operators derive substantial rcvenu~ from the sale

of unregulatN{ pay·per~view services that are made possible by addressable seHop devicc.'l.\I

Such devices, or similar ones, arc required where scrambling is employed.

The equipment used for signal encryption is located in the system's head·cnd

and is included a~ an clement of the general cable network. Cable operators recover the cost

of such equipment through charges for both regulated and unregulated ,;ervices. All

sub.~cribcrs <.:onscquently pay to enable the system operator to encrypt its I'jignal, regnrdlc.'is of

whether an indivjdual subscriber is receiving scrambled signals. The need for and functions

of signal encryption equipment are dictated by cable system security and operations.

Therefore, considering such equipment as part of the cable system plant is entirely

reasonable. 10

In contrast, the equipment used to decode the encrypted signal is located in the

subscriber's premises and is included a.~ an element "of the equipment used to receive the

basic service tier. tlU Cable operators recover the cost of the converter box through

8 S= Cornmenta of the New York City Department of Telecommunications and
Energy, dated March 22. 1993 ("NOI Comments"). at appendix A, in response to the Notice
Of InQuiey ("NOI") adopted by the Commission on January 14. 1993, Notice Qf JnQuir:y. ET
Docket No. 93-7, 8 FCC Red 725 (1993).

I) In the New York City franchiRe area, pay-per-view in 1992 generated $4.567,323 for
Paragon Cable (5.6% of revenue); $3,992,798 for Time Warner Cable of NYC
(ItTWCNYC")/Manhattan (3.3% of revenue); $3,551.851 for TWCNYC/Brooklyn (9.8% of
revenue); and $2,863.517 for TWCNYC/Queons (5.8% of revenue). Cable World. Jan. 31,
1994 at 15A.

It) ~ 47 C.F.R. § 76.922.

II 1992 Cable Act, § 623(b)(3), 47 U.S.C. § 543 (b)(3) (1993).
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installation and leasing fees pursuant to Commission regulations. 12 Such regulations require

that rates for equipment. inS-lallation, and additional outlets must be unbundled (rom each

other and from rates for basic service. Thus, only customers who lease converters pay for

decoding equipment, but they pay for such equipment regardless of whether they receive

signal~ thai require decoding.

In practice, however, this is a distinction without a difference. In many cable

systems, nearly all cable television subscribers are required to lease Il set-top converter box

and remote control from the system opera10r either to access servicc~ provided on the

systelll. to minimi1.c interference. to decode encrypted signals on the basic and cable

programming tiers, or to provide extended tuning functions for television receivers and video

cassette recorders ('IVeR") that are not "cable ready." In other words, the decoding

functions of the set-top device have been "bundled" together with other features such as

tuning, addressability, shielding. and program ~lectlon. Unfonunatcly for subscribers.

however, the cable operators' chosen configuration has inured to the subscribers' detriment

by prcventing thc use of features commonly found in modem televisjon receivers and VCRs.

In contrast, this configuration has provided cable system operators with

significant benefits. In addition to the increuc in penctration noted above, 0Jlcrators receive

substantial pay-pcr·view revenueR and I'Cllliz.e significant s8ving.'C made possible by

addressable ~ct·top devices. 13 In addition. cable operators have extended their de facto

monopoly in the provitdon of cable television service to include a monopoly over the

hardware associated with that service.

l~ ld.~ Rate Rcaulotion, Rcpon & Order and Further Notice of Proposed Rule
Making. FCC 93-177, MM Docket 92-266, 8 FCC Red 5631 (] 993>' at paras. 273, 287-88.

1.1 ~P!A, note 9.
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The 1992 Cable Act addresses these issues by directing the Commission to

determine whether to permit or re~trict signal encryption that interferes with the functjons of

suhscribers' television receiverg or video cassette recorders,14 and to promulgate regulations

as are necessary lito promote the commercial availability. from cable operators and retail

vendors that are not affiliated with cable systemR. of convener boxes and of remote control

devices compatible with converter boxes. "15

In the short term. the Commission proposes to require that cable operators

provide subscribers upon request with supplementary equipment to ameliorate incompatibility

problems created by the operators chosen security measurcs. 16 This requirement properly

places upon cable operators the responsibility to correct these problems.

The proposed rule, however, would allow cable systems to charge for both the

supplementary equipment llnd its installation in accordance with the ratc regulation rules for

customer premisos equipment used to receive the basic service tier. I? On the contrary,

cable operators should be prohibited from charging separately for installation of such

supplementary equipment under the rate regulation rules. Subscribers who wish to enjoy the

intended benefits of Section 17 of the] 992 Cable Act will be forced, under the proposed

rule, 10 pay substantially higher monthly rental fees for supplementary equipment that is

necessitated by the opcrator'ji decision to scramble signals,18 and ~hould not 8)SO be forced

I" 47 U.S.C. § 544(b)(2).

15 47 U .S.C. § 544(c)(2)(C) .

Hi NI1RM, para. J2.

17 ~ 47 C.F.R. § 76.923.

18 In the Time Warner Manhattan franchise area, for example, the monthly charge for a
standard seHop converter is currently $3.22. In contrast. the charge for a "Watch &
Neeord 1t converter is $S.13, which is approximately sixty percent above the 0051 of the

.-.....



10 pay scp,ml1cly for the installation of such equipment. 19 which is required to correct a

compatibility problem created by the operator's choice of a particular security system.

Punhermore. such a prohibition will provide cable operators with an incentive to inform

subscribers fully of equipment options at the time of the initial installation. and to promote

more efficient and less costly installation practices.

The instllllation cost for mandated supplementary equipment ~hould be borne

by the parties whose conduct has made such equipment necessary. The City believes cable

operators will recover such expenses through revenues that the set-top device makes possible,

such as those generated by pay-per-view services. Subscribers. who in one way or another

pay for the equipment that encrypts signals. for the equipment that decodes the Kignal, and

for the signal itself. should not be burdened with the installation cost of equipment required

to correct operator-imposed compatibility problems.

2. SubJect to the Con1mlsslon'8 waivei' proeedufC-41, cahlc sy~tcmll should be

prohibited from scrltmbllnK any IIIKnai carried on the ba..lc service der.

Pursuant to the authority that the ]992 Cable Act confers upon the

Commission,20 the Notice proposes 10 prohibit cable systems from scrambling signals on the

basic tier of cable service. ll Many commentators. including the Cable-Consumer

ElectroniCs Compatibility Advisory Group and the City of Now York, viow tho proposed

general prohibition against scrambling any channol on the basic service tier as a reasonable

standard convertor.

19 In New York. installation chargos may be as high u $60.00.

20 ~ <17 U.S.C. § 544(b)(2l.

21 NPRM, para. 13.
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restriction on ,:ahle systems that is consistent with the purposes of Section ]7.22

Such a prohibition will tend to ensure that reception of at least the basic tier

will not require the usc of a seHop device.23 Further, consumer confusion and

inconvenience wm be minimized by requiring that aJl signals carried on the basic tier be

delivered in the clear, and therefore in a fonn most compatible with consumer equipment.

Cable operators who can affirmatively justify encryption because of unusual

circumstances, however, are of course permitted to seck a timely waiver of the scrambling

prohibition from the Commission. 24 As one commentator suggested, such unusual

circumstances might include regions where cable television service is provided to a large

proportion of seasonably occupied dwe11ings,25 if the Commission, after review, so

concluded.

Contrary to the recommendations of other parties to this proceeding, however,

only those operators who were scrambling the buic tier on the effective date of the 1992

Cable Act should be pennitted to continue scrambling during the pendency of a waiver

request. The prohibition should not be grandfathercd to permit alJ operators currently

encrypting the basic service tier to continue 10 do so pending the Commission'lI determination

of a waiver request. To do so would unnecessarily prOVide cable operators with an incentive

22 ~ Comments of tho New York City Department of Telecommunications and Energy,
dated Jan. 25, 1994, at 5-6: Comments of the Cable-Consumer Electronics Compatibility
Advisory Group. dated Jan. 25, 1994, at 5 in ET Docket No. 93p7, fiQuipment
CQrnpatibillty..

23 The minimum contents of the basic ~rvice tier arc prescribed both in the statu.e and
in the Commission's rulcs. ~ 47 U.S.C. § 543(b)(7); 47 C.F.R. § 76.901.

2<t Of C(lurse. cable operators should be permitted to scramble signals on the basic
service tier if the franchise agreement imposes such an obligation.

25 ~ Comments of Time Warner Entenainment Company, L.P., dated Jan. 25, 1994.
at. 5, in ET Docket No. 93p 7, F..QuiMlent Compotibility.
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to evade the intcnt of the 1992 Cable Act.

B. Proposal~ for Nc\~JiQuipmen1

The City has long believed that a complete solution to compatibility problems

can only be achicv('.d through both inter-industry cooperation Dnd consultation with

government regulatory agcncies. 26 In fashioning standards and regulations designed to

promote the goals of Section 17 for the long tenn, the Commission has an opportunity to

forest.all future incompatibilities. promote competition, and ultimately serve the public

interest. The accomplishment of these goals will be frustrated, however, if new regUlations

are adopted prematurely. The Commission should therefore consider a limited extension of

the effective date of proposals for new equipment to allow for participation within the Cable-

Consumer mectronics Compatibility Advil;ory Group ("CAG") of additional interested

parties, and to allow the Commission ample time to consider fully the ramifications of any

new standards it may promulgate.

U In accordance with il.~ comments in response to the Notice of Inquiry ("NOI") adopted
by the Commission on January 14, 1993, Notice of InguiQ', ET Docket No. 93-7, 8 FCC
Red 725 (l993), the City continues to believe that effective solutions will not be reached
unless all affected and interested groups are involved in the process. ~ Comments of the
New York City Department of Telecommunications and Energy in ET Docket No. 93-7,
dated March 22, 1993 ("NOI Comments"). See also Jetter dated April 17, 1991 from
William F. Squadron. Commissioner of the New York Cit.y Department of
Telecommunications and Energy, 10 Alfred Sikes, then Chainnan of the FCC.
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1. To a\'oid lllol1opoli7.atton of the market for descrambJer/dccoder hardware.

only security functiol1~ should be reserved to system equipment provided

by the cable operatnr.

If technically feasible, as some commentators suggest,27 the access control

functions of lhe proposed component dcscrambler/decoder must be segregated from other

features so that cable operators will be forestalled from monopolizing the market for such

devices. Sound public policy militates against allowing cable operators a monopoly over all

the equipment as~ocjatcd with the services that the operator provides. The operator's only

legitimate proprietary interest in this regard is signal protection. Assuming that access

control functions can be separated from other descrambler/dccoder features. cable operators

should not bc permitted to control the market for these devices just because they have a

legitimate interest in the prevention of signal theft. The public interest will be better served

if only ~ccurity functions arc reserved to system equipment provided by the cable operator.

Under the c.,'Urrcnt regimc. where access control Dnd other features are bundled

together in the set-top deviec. therc i!; little competition in the manufacturing market for them

and no C'.ompctition in terms of the commercial availability envildoned by the ] 992 Cable

Act. 2A Complying with the sUttutory mandate to promote such competition wj]] be difficult

or impo~ibleunless access control functions. which liCrve legitimate SC'."Urity interests, are

separated from other features commonly found in suhscriber premises equipment. The

combination of these function~ in one piece of opcrator-owned equipment ossifies the cable

operators' bottleneck control of 8 communications medium and improperly promotes

27 Sn Comments of the Titan Corporation, dated Jan. 25, 1994, and Comments of
Circuit City Stores. Inc.. dated Jan. 25, 1994, in ET Docket No. 93-7, EguiJ)lDcJU
Compatibility.

211 47 U.S.C. § 544A(c)(2)(C).
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extension of their practical monopoly to the market for subscriber premises equipment. 111e

City respectfully suggests that the Commission determine whether the modular access control

system proposed by commentators 'ritan Corporal ion and Circuit City Stores, Inc. is a viable

alternative to the less competitive long-term proposals contained in the Notice. and, if so. to

adopt it or some similar standard.

The Commission and the public will benefit if more time is taken to properly

consider the most appropriate manner in which to achieve a more competitive future market.

The statutory mandate will be fulfilled by timely adoption of the short~t.crm measures

proposed in the Notice,29 as modified by the City'S prior comments in this proceeding.

Beneficial long-term measures need t.o be carefully con~idered prior to implementation

bec£luse hastily adopted reguJatjom~ likely will create even greater unforeseen problemg in the

future.

2. Cable tclevifci()I1 operatorl should be required to provide a component

dcscrambl('.r/dccodcr for all subscriber equipment that Is supplied with a

I>ccoder Interface connector, and should not be permitted to apply

sel,arate charges either for the equipment or Its installadon.

Assuming that the standards proposed in the Notice arc adopted, the

Commission properly concluded that operators must be required t.o provide subscribers with

equipment to descrambJe 8uthon1.cd encrypted signalR, and that such equipment should be

included 8S an clement of the general cable network. JO

Operator equipment used to descramble signals at the subscribers' premise.~

should be accorded the same treatment a~ operator equipment used to scramble signals at the

29 ~ 47 U.S.C. § 544A(b)(1).

JO 0NPRM, parD. 3 .
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system's head-end. Disparate treatment for equipment performing complementary functions

is inconsistent with sound policy and common sense. Contrary to the comments of other

parties,31 including the cost of such equipment and its installation within general cable

network cost.'l is fair to all cable subscribers. The need for both scrambling and

descrambling equipment is dictated by systcm opcrations and the operator's choice of a

panicular security system. Inasmuch 8S all subscribers pay for the operator's encryption

equipmcnt through scrvice fees. fairness compels the conclusion that a11 subscribers who

benefit from these services similarly share the cost of the operator's decryption equipment

and its installation.

On the other hand, allowing cable television operators to charge separately for

the component descrambJer/decoder and Hs installation wiIJ reward operators for creating

equipment compatibility problems by providing them with additional equipment and

installation revenues. The intent of Section 17 is clearly to the contrary. The Act empowers

the Commission to prohibit entirely the use of encryption where it interferes with the

function~ of ~ub~cribers' television recciveNl and video cassette recorders. .12 Since the

Commission has determined that ()perators may continue to use encryption technologies

despite their interference with sub.'Cribe~' equipment, it may, comdstent with the statute,

determine "under what circumsfances to permit cable systems to scramble or encrypt signals

or to restrict cable system" in the manner in which they encrypt or scramble signals. ItJl

If cable system operators are permitted to charge separately for the component

31 See. e.l.. CommentS of Time Warner Entertainment Company, L.P., dated Jan. 25,
]994, at 14-]7, ET Docket No. 93-7, Equipment Compa1.jbiUt)!.

J2 47 U.S.C. § 544A(b)(2).

33 W.
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descrarnblcr/dccoder and its installation, they will have no incentive to contain costs in the

absence of effective competition. As a result, subscribers could be faced with substantial

monthly charges for "gold-plated" premises equipment loaded with additional features for the

operators' btmefit. In addition, (his will simultaneously tend to restrain competition in the

market for the manufacture of such devices. contrary to legislative intcnt.

If, on the other hand, the CORts associated with component

decoder/doscramblers are treated as elements of the general cable network, operators will

recover such co.Ills through subscriber revenues from regulated ~crviccs. 34 and will have an

incentive to keep such costs at a reasonable level. The City believes that revenues from both

regulated and unregulated services must be considered with respect to the manner in which

operators recover these costs. Inasmuch as t.hese devices will provide operators with

substantial unregulated revenues, such income should be included with revenue from

regulated services in any cost·recovery calculation.

3. To en8ure long-term resolution or compatibility 188ues. tbe ComnliMion

should ellcourqe expansion of the Cable-Consumer Electronil'B

Compatibility Advisory Group to Include addItIonal Interelted pardes.

In light of the many comments filed in this proceeding. and the important

public interests at stake. the Commission should carefully consider comments from all

interested parties in fashioning long-term solutions to the equipment compatibility issues

raised by the 1992 Cable Act. The public interest must. prevail over tho sclf-interest of

parties such ns cuble television operators and equipment manufacturers seeking to maintain or

expand their monopoly status.

34 ~ 47 C.P.R. § 76.922.
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The City therefore recommends that the Commission extend the date for

implementation of any proposals for new equipment. To en!;urc. however. that consumers

receive the benefits that Section] 7 intends. such extension should be limited in duration. In

the interim, participation within the CAG should be expanded 10 include consumer

representatives, equipment retailers, additional competing manufacturers, and local

franchising authorities. Further, the Commission should wait to review the amended

ErA/ANSI 563 standard before promulgating regulations demanding compliance with it.

This will make reconciliation of the many competing interests in this proceeding, and the

public benefits intended by Section 17, more likely. A complete solution to the many

difficult compatibility issues confronted in this proceeding will be jmpos~ible if new

standards and regulations are adopted prematurely.

The City consequently recommends that the Commission consider fully the

comments of parties who did not participate in the Compatibility Advisory Group. Such

commentators include. for eXllmple: Circuit City Stores, Inc.; Titan Corporation;

Multichannel Communication Sciences, Inc.; Mitsubishi Elec1ronic~ America. Inc.; and the

City of New York.
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III. CQNCLUSIQ~

The City of New York respectfully urges the Commission to adopt the

measures recommended in our previous comments, and to consider the issue~ raised in these

reply comments. We believe that the adoption of these measures will promote the statutory

objective. embodied in Section 17 of the 1992 Cable Act. of assuring that consumers "enjoy

the full benefit of both the programming available on cable systems and the funcUons

available on their televisions and video cassette recorders. II

Respectfully submitted,

NEW YORK CITY DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

By:

Eileen E. Huggard
Assistant Commissioner
Cable Television Franchises

and Policy
Gary S. Lu1z.ker

Telecommunications Policy
Analyst

75 Park Place
Sixth Floor
New York. New York 10007
(212) 788·6540

Dated: February 16, 1994
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